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BOOK REVIEWS 

Problems of the Roman Criminal Law. By James Leigh 
Strachan-Davidson. (Oxford: Clarendon Press, 1912. 2 vols. 
Pp. xxi, 245; 287.) 

The publication of this work entitles the author to a prominent place 
among English civilians. The list of English writers who have been 
devoted to the study of Roman law includes the names of many dis- 
tinguished scholars — among others, the names of Amos, Clark, Hunter, 
Mackenzie, Maine, Phillimore, Poste, Goudy, Greenidge, Moyle, Muir- 
head and Roby. But it is a noticeable fact that among these many 
writers there is no one, with the possible exception of Greenidge, who 
has paid special attention to the criminal law. The treatment of this 
particular branch of the Roman law is attended with peculiar difficul- 
ties, on account of the meagre references to it in writing of the ancient 
jurists, either in the "Institutes" of Gaius and Justinian or in the 
excerpts preserved in the "Digest." Modern writers must, therefore, 
depend largely upon their own deductions drawn from references made 
to criminal trials by the historians, and especially from material found 
in the orations of Cicero. This fact is sufficient to explain the wide 
diversity of views among modern civilians in regard to many details 
of the ancient criminal procedure. It is the attempt to estimate the 
relative merits of these conflicting views that constitutes the important 
and distinctive feature of the present treatise. It is safe to say that in 
this special field of inquiry there is no other English work that can well 
be compared with it, as regards scholarship and critical ability. 

The author tells us in his preface that the book was "developed out 
of a criticism of Mommsen's Strafrecht published in the English Historical 
Review for April, 1902" (which should, by the way, read 1901). The 
work of Mommsen is generally conceded to be the most thorough and 
exhaustive treatise on the Roman criminal law. Although our author 
recognizes in Mommsen the "master-mind" in this field of learning, he 
is yet not disposed to accept implicitly all the views of the great German 
historian. This independence of judgment might seem presumptuous 
on the part of an English writer who had at the time of his early criticism 
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scarcely attained a reputation as an authority on the Roman law. He, 
however, justifies his right to form an opinion of his own, by his ready 
appeal to historical facts and his wide acquaintance with the contro- 
versial literature upon the subjects discussed. While much of the 
material of this early criticism has been incorporated in the present 
treatise, the author has been led to extend considerably his original field 
of investigation. " The work as now published is, therefore, not restricted 
to a criticism of Mommsen, but passes in review the theories of Danz, 
Geib, Girard, Ihering, Madvig, Rein, Wlassak, Zumpt and others. As 
its purpose is primarily critical, it does not pretend to be a systematic 
and exhaustive survey of the subject-matter of the criminal law. It yet 
follows a fairly well-conceived plan in the discussion of the various 
problems under review, proceeding from the beginnings of the law in 
early religious customs to the character of the criminal jurisdiction under 
the principate. 

The average student of the Roman law, who may have accepted with- 
out question the views of Maine and other writers, will no doubt be 
greatly surprised at the large number of disputed points which have 
risen in connection with the study of this subject. That the begin- 
nings of the law were closely connected with the early Roman religion, 
is a matter of common knowledge; but why the one who had committed 
a capital offense was regarded as a homo sacer, a consecrated or devoted 
man, is a problem upon the solution of which authorities do not agree. 
That the early Roman father possessed a sort of criminal jurisdiction 
over the members of his own household is unquestionably true; but that 
the right of the state to punish is derived from the notion that the king 
is the father of his people and that the early imperium is genetically 
related to the patria potestas — a view attributed to Mommsen and widely 
accepted — our author holds to be quite untenable. The earliest form 
of an action — the oxtio sacramenti — is partly explained as an attempt to 
restrain "self-help," by the adoption of a symbolized form of judicial 
combat (manuum consertio) and the reference of the matter in dispute 
to a judex, or arbiter; but the precise nature of the sacramentum, or 
judicial wager, which gave its name to this action, is variously inter- 
preted, and presents to the author a highly interesting subject of inquiry. 
Did the public criminal law begin only with the Valerian law, which 
granted an appeal to the people? Did the so-called ''right of appeal" 
(provocatio) always involve a previous condemnation by the magistrate? 
By what process was jurisdiction assumed over a new crime not specified 
by statute? Such is a specimen of the great number of questions con- 
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sidered by the author. Their discussion affords an opportunity to set 
over against one another the divergent views of legal writers, and to test 
the relative value of these views by a critical examination of historical 
facts. In the treatment of these problems the author gives abundant 
evidence of a judicial mind, in giving due weight to the opinions of 
others, and in not assuming a dogmatic air in the expression of his own. 

For the general student of legal practice, the greatest interest will no 
doubt be attached to the discussion of the ''rudiments of the jury 
system," and its general adoption in criminal trials. If the essential 
principle of the jury system consists, generally speaking, in the separa- 
tion of questions of law and questions of fact, and the decision of the 
former by a judicial magistrate and that of the latter by a non-profes- 
sional person or body, then some form of the jury system existed at 
Rome from the earliest times. The primary basis of this system is 
found in the early distinction between the proceedings in jure, which 
took place before the magistrate, and the proceedings in judicio which 
took place before the judex — a distinction which existed in the earliest 
civil action. But in place of a single juror (unus judex) the questions of 
fact were often referred to a body of jurors (the arbitri, or the decemviri 
litibus judicandis, or the centumviri). The nearest approach to criminal 
trials which took place under the forms of the "sacramental" action, 
were those in which provincial officers were made liable for extortion 
(repetundae) and tried before a body of jurors called recuperatores, pre- 
sided over by a magistrate. But still the procedure in such cases con- 
formed to the previous civil practice, and were in no proper sense public 
trials. 

The earliest crimes proper, or. those triable by a public process, were 
really capital offenses, in which the caput of a citizen was at stake. 
These were at first prosecuted by a magistrate, subject to an appeal to 
the popular assembly; or else prosecuted, in the first instance, by the 
assembly, which also rendered the judgment (Judicium populi). The 
point which is insisted upon by the author and which requires a satis- 
factory explanation, is the fact that " criminal charges in Cicero's time 
were almost exclusively tried before a body of jurymen presided over by 
a magistrate." These courts finally received the name of questiones 
perpetuae. It is upon the origin and nature of these courts that the 
author finds himself entirely at variance with Sir Henry S. Maine. 
According to the theory of Maine— the real origin of which our author 
attributes to Geib — the early public trials were simply special acts 
(privilegia) passed by the popular assembly, and directed towards a 
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particular offender. In the course of time, according to Maine, the 
people's power of rendering judgment was delegated to "a committee 
of the legislature," which "exercised all powers which that body was 
itself in the habit of exercising, even to the passing sentence on the 
accused" — so that the questiones perpetuae were simply " standing com- 
mittees" of the popular assembly exercising judicial functions delegated 
to them. Against" this theory, which has for its chief recommendation 
its apparent simplicity and certain analogies found in other communi- 
ties, our author presents convincing proofs. Without attempting to 
analyze his argument the conclusion is drawn that the questiones per- 
petuae were in no proper sense " standing committees" of the legislature, 
but were veritable criminal courts organized after the model of the 
previous civil courts in which the recuperatores performed the functions 
of jurymen (Judices). It thus becomes evident that under the Republic 
the jury system became an essential feature of both civil and criminal 
trials. The general absence of jury trials from modern civil law coun- 
tries, is explained by the fact that these countries derived their juris- 
prudence from the later Empire and not from the Republic. 

It is beyond the scope of this review to touch upon other topics dis- 
cussed in this important work, such as the mode of empaneling jurors, 
the steps of criminal procedure before jurors, and the modified character 
of the criminal courts and the nature of appeals under the principate. 
There are few points of criticism to be made upon such a work as this, 
since such criticisms would be hardly more than expressions of dissent 
from the author's views. Attention might be called to the author's 
rather summary statement that there was nothing in the Roman pro- 
cedure "like a law of evidence in our sense of the words." While it is 
impossible to find in the writings of the Roman jurists anything com- 
parable to Justice Stephen's Digest of the Law of Evidence, it is yet true 
that certain customs were observed regarding the admissibility and 
weight of evidence. For example, irrelevant facts are excluded (Code, 4, 
19, 17; 7, 16, 17; 4, 19, 10; 4, 19, 22)— a copy of a document is not 
admitted if the original can be produced (Digest, 22, 4, 2) — public 
records are preferred to witnesses (Digest, 22, 3, 10) — entries made in 
the books of a creditor, unless otherwise supported, do not bind the 
debtor (Code, 4, 19, 5 and 7) — the testimony of certain persons is excluded, 
not only idiots and criminals, but persons under twenty years of age in 
criminal cases (Digest, 22, 5, 20), also slaves as against their masters 
(Digest, 22, 3, 7), also persons closely related to the parties in a suit 
(Digest, 22, 5, 6) — the burden of proof rests on him that affirms, not on 
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him that denies (Digest, 22, 3, 2). These and similar rules show that 
the Romans possessed at least something like a law of evidence, though 
of course less highly developed than that of the modern English law. 

In placing a high estimate upon the relative value of this work, it has 
not been the intention to disparage the merits of such a really excellent 
book as that of Greenidge on "The Legal Procedure of Cicero's Time" — 
a book which contains perhaps the clearest general summary of the 
criminal practice of the later Republic accessible to the English student, 
and in fact a book which furnishes an admirable preparation for the 
study of the more critical work of Strachan-Davidson. 

William C. Mohey. 



The World's Legal Philosophies. By Fritz Berolzheimer. 
Translated from the German by Rachel Szold Jastrow. Modern 
Legal Philosophy Series, vol. II. (Boston: The Boston Book 
Company, 1912. Pp. lxvii, 490.) 

Comparative Legal Philosophy Applied to Legal Institutions. By 
Ltjigi Miralgia. Translated from the Italian by John Lisle. 
Modern Legal Philosophy Series, vol. III. (Boston: The 
Boston Book Company, 1912. Pp. xl, 793.) 

These two works were evidently selected for the "Modern Legal 
Philosophy Series" because in a measure they complement each other. 
If from Berolzheimer's work one may get the idea that nearly all things 
worth while, in philosophy or jurisprudence, were "made in Germany," 
Professor Miraglia will impress the reader with the notion, that most 
thinking in these fields has been done in Italy. Between the two, an 
American student ought to get a very fair knowledge of the subject. 

He will do so, provided that he manages to understand the subject 
matter without first going back to his undergraduate work and taking the 
course in general philosophy which in all probability he failed to take. 
Without some such preliminary training, it is not clear how he will get 
much good, among other things from the first part of Miraglia's work, 
which is a series of exceedingly brief, one might say epigrammatic charac- 
terizations of the various systems of philosophy following each other in 
history. The excessive brevity of these historical paragraphs makes it 
quite impossible to understand what the writer means, unless one is 
already acquainted with the body of thoughts referred to. 

Berolzheimer also presupposes an acquaintance with the main facts 



